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Disclaimer: Please note that this is for guidance only and is not intended to replace legal advice.
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A brief intro... if you don’t know us

We have a solid reputation for
providing first-class legal advice,
high-calibre yet approachable
lawyers, and exceptional client
care to businesses, charities and
not-for-profit organisations and
people.

We act for local, national and
overseas clients from our
Cheltenham offices.
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Today’s agenda

Outline for today:

* Nick Southwell — The New Code of Practice and
draft Commercial Rent (Coronavirus) Bill

* Megan Bullingham — Arbitration and other
methods of enforcement

* Q&A
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The new Code of Practice and draft
Commercial Rent (Coronavirus) Bill

Nick Southwell
Parther

www.willans.co.uk



The new Code of Practice - purposes

The new Code is intended to assist landlords and tenants
In resolving disputes relating to rent owed as a result of
premises having been closed or having had businesses
restricted by the pandemic. It seeks to do this by:

« Explaining the scope and contents of the upcoming
Commercial Rent (Coronavirus) Bill

* Providing best practice for landlords and tenants

* Promoting good practice within landlord and tenant
relationships, particularly regarding the negotiations
process

* Providing the principles set out below
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The new Code of Practice - behaviour

The new Code sets out more explicitly the following
behaviours to be exhibited by landlords and tenants:

* transparency and collaboration
 a unified approach

* acting reasonably and responsibly
 a swift resolution.
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The new Code of Practice - principles

The following principles should be considered by landlord
and tenant when considering rent owed as a result of
premises having been closed, either due to restrictions or
because it was not deemed viable to remain open, during
the COVID-19 pandemic:

 Preservation of viable businesses

* Preservation should not be at the expense of the
solvency of the landlord

« Affordability
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The new Code of Practice — viability
and affordability

The points below set out how viability and affordability
should be considered during negotiation:

Settlement of rent debt

Business must be viable

Consider both the tenant and landlord position
Impact on landlord

Evidence

Multiple debts

Restructuring, borrowing, or the taking on of further
debts

Service charge
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The Commercial Rent (Coronavirus) Bill

The new regime, if enacted as drafted, will ring-fence
certain “protected rent debts” and require parties to work
together to agree terms for payment or, if resolution is not
possible, to refer the matter to binding arbitration.

In the meantime, it is proposed that the moratoria under
the Coronavirus and Corporate Insolvency and
Governance Acts 2020 be further extended and
expanded in order to prevent landlords taking action in
respect of the protected debts until either that arbitration
process has been completed, or the deadline to make a
reference has passed.
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The Commercial Rent (Coronavirus) Bill

The main thrust of the draft Bill is to enable parties to
agree relief for tenants, so that businesses remain viable
going forward. However, the Bill is more balanced than
the previous restrictions under the Coronavirus Act and
tenants are once again reminded that, where it is
affordable, they should aim to meet their rental
obligations. The Government has made it clear that
preservation of a tenants’ business viability should not
come at the expense of a landlord’s solvency.
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The Commercial Rent (Coronavirus) Bill

The Commercial Rent (Coronavirus) Bill applies to rent debts where:

« The tenant was mandated to close their premises or cease trading;
and

« The lease is a business tenancy, as defined by Part Il of the
Landlord and Tenant Act 1954; and

* The rent accrued during the “ring-fenced period”. This is the period
from 21 March 2020 (when the first restrictions on businesses
were established) until the end of the relevant restrictions for the
business in question. For example, for nightclubs in England, the
end date is 18 July 2021.
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The Commercial Rent (Coronavirus) Bill

If passed, any debt claims that include “ring-fenced” arrears and which are issued
between 10 November 2021 and the Bill coming into force will be stayed.

Specifically:

- all ring-fenced debt under these claims, and any County Court or High Court
judgement made in respect of them will fall within the scope of the binding
arbitration process (see below).

« Landlords will not be able to issue debt claims for ring-fenced arrears altogether
until the end of the arbitration application period or the arbitration process.

« Landlords will be prevented from petitioning for bankruptcy of a business tenant
based on a statutory demand for any ring-fenced debt served on or after 10
November 2021 and before the Bill comes into force.

« Landlord will not be able to draw down on tenancy deposits to cover ring-fenced
arrears.
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Arbitration and other methods
of enforcement

Megan Bullingham
Litigation executive
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Arbitration

The process will be split into stages

* Pre-application “letter of notification”
« Counterproposal

« Application to arbitration

« Hearing

* Notification

* Fees
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Other methods of enforcement

Going forward however, before issuing proceedings landlords will need
to consider whether rent is a protected debt. If so, as well as the
restrictions on forfeiture, CRAR and the issue of winding up and
bankruptcy petitions under CIGA, landlords will also be prevented from:

a) drawing down on or requiring “top-ups” of tenancy deposits; and

b) issuing debt claims for County or High Court judgments.

In short summary, if an application is made then the court must stay
claims issued between today and the date the Act is passed which
relate to protected debts, in order to resolve the issue (whether by
arbitration or otherwise).
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If you want to know more...

Today’s speakers and their contact details:

Megan Bullingham

Litigation executive
€, . 01242 507409

(% megan.bullingham@willans.co.uk

in : linkedin.com/in/meganbullingham/

Nick Southwell

Partner

L . 01242 542941
R nick.southwell@willans.co.uk

in : linkedin.com/in/nicksouthwell/
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Watch webinars on catch-up

Watch any of the webinars you’'ve missed at:

www.willans.co.uk/webinars/

Webinar: Commercial
property Autumn
update on licences

PROPERTY UITIGATION

For this v
property

and what commercial Bndiords and tenants can do in the
event of 2 breach. Among

> Read more

Willans @
Solicitors

Webinar: Commercial
property - emerging
from Covid

PROPERTY LUITIGATION

In this free webinar, Willans' property fitigation and

commercial prop wyers take you through the

measures currently available for landlords and tenants

Topics coverad within this webinar include: the

measures

Read more

Willans @
Soficitors

Webinar: Giving
effective notice on
commercial property

PROPERTY LITIGATION

In this free webinar, Willans' property iitigation lawyers
take you through the options avallable for ending a lease
early and the pitfalk to avoid on commercial property.
Topics covered within

Read more

Willans @
Saliators
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Keep up-to-date

Sign up to receive relevant bulletins or
hear about future seminars or training.

Employment Law [ Wilistteisicios
‘to go’

aspects of succession planning within your business. Whether you're preparing for the

Subscribe ' - W =
www.willans.co.uk/subscribe e o e
Events & training D - .

www.willans.co.uk/events
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Date for your diary...

Next commercial property webinar:

26 April 2022 - Spring update on commercial property law |
4.30-5.30pm

A review of what’s changed in UK commercial property law and how it
affects both landlords and tenants.

Register your interest in attending to
events@willans.co.uk
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CONTACT US

When you want the best outcome,
you need the best people.

COMMUNICATE VISIT

Willans LLP, solicitors
28 Imperial Square

. +44 (0)1242 514000

M law@willans.co.uk Cheltenham
Gloucestershire
€ www.willans.co.uk GL50 1RH, UK

KNOWLEDGE HUB
Visit our Knowledge Hub for the latest
legal updates, news, events & training:

www.willans.co.uk/knowledge

Disclaimer: Please note that this is for guidance only and is not intended to replace legal advice.

Please contact us if you need our assistance. We’d be delighted to help.
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